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Court of Appeals of the District of Columbia. 


No. 4084. 

Cuno H. Rudolph et al., Appellants, 

vs. 

Charlotte E. Lockwood et al. 


a Supreme Court of the District of Columbia. 

Equity. No. 41144. 

Charlotte E. Lockwood, William P. Lockwood, Margaret M. 
Lockwood, Jane S. Lockwood, Sarah V. Lockwood, Charlotte 
Grunnell, Plaintiffs, 

vs. 

Cuno H. Rudolph, James F. Oyster, Charles Keller, Commis¬ 
sioners of the District of Columbia; Francis H. Stephens, Cor¬ 
poration Counsel for the District of Columbia, Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered. That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit: 

1 Amended Bill of Complaint. 

Filed June 16, 1923. 

In the Supreme Court of the Distriet of Columbia, Holding an 

Equity Court. 

Equity. No. 41144. 

Charlotte E. Lockwood, William P. Lockwood, Margaret M. 
Lockwood, Jane S. Lockwood. Sarah V. Lockwood, Charlotte 
Grunnell, Plaintiffs, 

vs. 

Cuno H. Rudolph, James F. Oyster, Charles Keller, Commis¬ 
sioners of the District of Columbia; Francis PI. Stephens, Cor¬ 
poration Counsel for the Distriet of Columbia, Defendants. 

The amended Bill of Complaint of Charlotte E. Lockwood and 
others for an injunction in Chancery exhibited respectfully repre¬ 
sents and shows to the Honorable Court: 

1—4084a 
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C. H. RUDOLPH ET AL. VS. C. E. LOCKWOOD ET AL. 


1. That the plaintiff Charlotte E. Lockwood is a citizen of the 
United States and a resident of the District of Columbia and brings 
this suit in her own right; that plaintiff William P. Lockwood is a 
citizen of the United States and brings this suit in his own right; 
plaintiff Margaret M. Lockwood is a citizen of the United States and 
a resident of the District of Columbia, and brings this suit in her 

own right; that plaintiff Jane G. Lockwood is a citizen of 
2 the United States and a resident of the District of Columbia 
and brings this suit in her own right; that plaintiff Sarah 
V. Lockwood is a citizen of the United States and a resident of the 
District of Columbia and brings this suit in her own right; Char¬ 
lotte Grunnell is a citizen of the United States and a resident of the 
District of Columbia and brings this suit in her own right. 

2. That defendant Cuno IU Rudolph is a citizen of the United 
States and a resident of the District of Columbia and is Commis¬ 
sioner of the District of Columbia and is sued as said Commissioner; 
that defendant James F. Oyster is a citizen of the United States and 
is a resident of the District of Columbia and is Commissioner of the 


District of Columbia and is sued as said Commissioner: that de¬ 
fendant Charles Keller is a citizen of the United States and is a resi¬ 
dent of the District of Columbia and is Commissioner of the Dis¬ 
trict of Columbia and is sued as Commissioner; that defendant Fran¬ 


cis IU Stephens is a citizen of the United States and a resident of 
the District of Columbia and is Corporation Counsel for the District 
of Columbia and is sued as said Corporation Counsel for the District 
of Columbia. 


3. That the said plaintiffs are the owners of the fee simple title 
to the following described property: lots 45, 61 and 26 in reserva¬ 


tion No. 10 in the District of Columbia, 
ises Nos. 218, 220. 222. 224. 226. 228. 


which is improved bv prem- 
882. 884. and 886 of Jack- 


son Hall Alley. That Premise's Nos. 218, 220, 222, 224, 226, and 
228 of Jackson Hall Aliev front on allev that is less than 30 feet 
wide throughout its entire length, to wit 17.92 feet and said 


3 alley does not run straight through to two of the streets bor¬ 
dering the square, but does open on two of the streets border¬ 
ing the square. That the said alley is supplied with sewer, water 
main, and gas light. That premises 382, 884 and 336 of Jackson 
Hall Alley front on an alley that is less than 30 feet wide through¬ 
out its entire length, to wit, 19 feet at one opening, 50 feet in center 
portion, and 20 feet at other outlet, but said alley does run straight 
through to and open on two of the streets bordering the square. 
That said alley is supplied with sewer, water main, and gas light. 

4. That the said houses are now and have been for a long time 
used and occupied for dwelling purposes; and that — are in good 
sanitary condition and in no way are they, or is their use and occupa¬ 
tion for dwelling purposes injurious to life, to public health, morals, 
safety and welfare in the District of Columbia. 

5. That the said houses were constructed by and with the permis¬ 
sion of the Commissioners of the District of Columbia, and in ac¬ 


cordance with the building laws and regulations of said District of 
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Columbia solely for use and occupation as dwelling houses, and said 
plaintiffs invested their funds and money in said properties because 
it was right and lawful to use and occupy said houses for dwelling 
purposes; that the value of said property is based solely upon their 
use and occupation for dwelling purposes; and if it were necessary 
to use and occupy the said properties for any other purposes the 
value of the said property would be greatly depreciated if not ren¬ 
dered valueless. 

4 6. That the said properties are not being rented to tenants 
who keep said properties in unhealthful or unsanitary con¬ 
dition ; that the plaintiffs do not allow said properties in any manner 
whatsoever to become a menace to the public health or morals, or 
to be injurious to the public welfare, but that the said properties 
are in a good healthful and sanitary condition and are kept in good 
repair and are in no way detrimental to the public health, morals, 
comfort, or safetv. 

7. That notwithstanding these houses were lawfully built and con¬ 
structed prior to the passing of the Act of Congress, approved Sep¬ 
tember 25, 1914, as set forth in paragraph 8, by and with the per¬ 
mission of the Commissioners of the District of Columbia, and in 
accordance with the building laws and regulations in force in the 
said District of Columbia, the defendants herein and each of them 
are about to institute criminal proceedings against the plaintiffs and 
each of them for using and occupying the said houses for dwelling 
purposes on and after the first day of June 1923, in an effort to 
compel the discontinuance of the use and occupation of said houses 
for dwelling purposes, and that the said defendants and each of them 
are without any right or authority in law for such prosecution; and 
their action will cause the tenants of your plaintiffs to vacate the 
said houses and will prevent other tenants from moving in or rent¬ 
ing the said properties and will cause an enormous depreciation in 
the value of said property, and render the property of no value for 
renting and useless and of no value whatsoever all of which will do 

great and irreparable damage to your plaintiffs for which 

5 there is no plain, adequate and complete remedy at law. and 
it is impossible to estimate the damage the said unlawful and 

unwarranted action of said defendants will entail. 

8. That the said defendants claim authority to take such action 
because of the provisions of an Act of Congress known as “An act 
to provide, in the interest of public health, comfort, morals, and 
safety, for the discontinuance of the use as dwellings of buildings 
situated in the alleys in the District of Columbia” approved. Sep¬ 
tember 25th, 1914 which provides as follows: 

Re it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled that from and 
after the passage of this act it shall be unlawful in the District of 
Columbia to erect, place or construct any dwelling on any lot or 
parcel of ground fronting on an alley where such alley is less than 
thirty feet wide throughout its entire length, and which does not 
run straight to and open on two of the streets bordering the square, 
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and is not supplied with sewer, water mains, and gas or electric 
light; and in this Act the term “alley'' shall include any and all 
courts, passages, and thoroughfares, whether public or private, and 
any ground intended for or used as a highway other than the public 
streets or avenues: and any dwelling house now fronting an alley less 
than thirty feet wide and not extending straight to the streets and 
provided with sewer, water main, and light, as aforesaid, which has 
depreciated or been damaged more than one-half its original value, 
shall not be repaired or reconstructed as a dwelling or for use as such, 
and no permit shall he issued for the alteration, repair, or recon¬ 
struction of such a building, when the plans indicate any provision 
for dwelling purposes: Provided, That rooms for grooms or stable¬ 
men to be employed in the building to be erected, repaired, or re¬ 
constructed mav be allowed over stables when the means of exit and 
safeguards against fires are sufficient, in the opinion of the inspector 
of buildings, subject to the approval of the Commissioners of the Dis¬ 
trict of Columbia: and no building now or hereafter erected fronting 
on an alley or on any parcel of ground fronting on an alley less than 
thirtv feet wide and not otherwise in accordance with this Act shall 
be altered or converted to the use of a dwelling. Any «uch alley 
house depreciated or damaged more than one-half of its 
0 original value shall be condemned as provided by law for the 
removal of dangerous or unsafe buildings and parts thereof, 
and for other purposes. No dwelling house hereafter erected or 
placed along any alley and fronting or facing thereon shall in any 
case be located less than twenty feet back clear of the center line of 
such alley, so as to give at least a thirty-foot roadway and five feet 
on each side of such roadway clear for a walk or footwav, and any 
stable or other building hereafter placed, located, altered, or erected 
on or along such an alley upon which a dwelling faces or fronts 
shall be set back clear of the walk or footway the same as the dwelling 
or dwellings, but the fact that dwellings are located in such alleys 
shall not affect the location of stables or other buildings otherwise. 

The use or occupation of any building or other structure erected 
or placed on or along any such alley as a dwelling or residence or 
place of abode by any person or persons is hereby declared injurious 
to life to public health, morals, safety, and welfare of said District: 
and such use or occupation of any such building or other structure 
on. from and after the first day of July, nineteen hundred and 
eighteen, shall be unlawful. 

Sec. 2. That any person or persons, whether as principal, agent, 
or employee, violating any of the provisions of this Act or any 
amendment thereof for the violation of which no other penalty is 
prescribed, shall, on conviction thereof in the police court, be pun¬ 
ished by a fine of not less than $10 nor more than $100 for each 
violation, and a like fine for each day during which such violation 
has continued or mav continue, to be recovered as other fines and 
penalties are recovered. 

Sec. o. That the Act of Congress approved July twenty-second, 
eighteen hundred and ninety-two. entitled “An Act regulating the 
construction of buildings along allevwavs in the District of Colum- 

n n * i 
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bia,” and all laws or parts of laws inconsistent with the provisions 
hereof, are hereby repealed. 

Approved, September 25, 1914. 

As amended by “An Act to amend an Act entitled ‘An Act to pro¬ 
vide, in the interest of public health, comfort, morals and safety, 
for the discontinuance of the use as dwellings of buildings situated in 
the alleys of the District of Columbia,’ ” approved September 25, 
1914. Which provides as follows: 

7 Be it enacted by (he Senate and House of Representatives 
of the United States of America in Congress assembled, Thai 

the operation of the second paragraph of Section* 1, relating to the 
use or occupation of alley buildings as dwellings, of the Act of Con¬ 
gress approved September 25. 1914. entitled “An Act to provide, in 
the interest of public health, comfort, morals, and safety, for the 
discontinuance of the use as dwellings of buildings situated in the 
alleys in the District of Columbia.*’ he, and the same hereby is. 
postponed until June 1, 1923. 

Approved, September (>, 1922. 

9. That said Acts of Congress furnish the said defendants with 
no right or authority to do the acts threatened by them because the 
said Acts of Congress are null and void because they are contrary 
to the provisions of Article 5 of the Amendments of the Constitution 
for the United States of America, wherein it is provided among other 
things: 

“No person shall he deprived of life, liberty, or property without 
due process of law, nor shall private property be taken for public 
use, without just compensation.*’ 

10. That if the said defendants he allowed to use the unlawful 
right and authority which they claim under the aforesaid acts of 
Congress your plaintiffs will be deprived of their property without 
due process of law, because the said property is suitable only for 
dwelling pufyoses and cannot he altered or changed so as to he 
used for any other purpose without prohibitive cost to said plain¬ 
tiffs and the use and occupation of said property for any other pur¬ 
pose would not give the said plaintiffs a fair and reasonable return 
on their investment, and it would seriously and greatly depreciate 
the capital of their investments because the sale value of said prop¬ 
erty would be greatly lessened and that even now* while said 

8 defendants threaten to use the unlawful right and authority 
they claim, the loan value of the said property has been and 

is now* being greatly depreciated. 

11. That if said defendants be allowed to exercise the unlawful 
right and authority they claim under the aforesaid null, void and 
unconstitutional Act of Congress it will create a condition in said 
District of Columbia which will be a confiscation of your plain¬ 
tiffs property without due process of law*; that the exercise of the 
aforesaid unlawful authority will prohibit the use and occupation 
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for dwelling purposes of some 3,000 houses in over 200 alleys in 
said District, and will prevent some 9,000 to 10,000 tenants from 
living in the said houses and will cause them to seek other quarters, 
the facilities, for which do not exist. Your plaintiffs will be pre¬ 
vented from using and occupying said properties for dwelling pur¬ 
poses which is a lawful, proper and reasonable exercise and use of 
their property. They will be denied this right of property without 
due process of law or compensation for the taking of the said prop¬ 
erty. They cannot use the said property for any other purpose and 
obtain a reasonable return on their investment because there will be 
3.000 properties thrown upon the market on .June 1st, 1923 for 
such other use as may be deemed expedient and the market for 
properties to be used for other than dwelling purposes is now sup¬ 
plied sufficiently for the needs of the reasonable demand, and the 
turning of a large number of other buildings into said market will 
depreciate the value of all the properties in the District of 

9 Columbia, and particularly the value of vour said plaintiff’s 
property, and said depreciation will be the direct result of 

the unlawful, unreasonable, and unwarranted action of the said 
defendants and eaeh of them. 

12. That if your plaintiffs continue to use and occupy the afore¬ 
said property for dwelling purposes after the 1st day of June, 1923, 
the said defendants will institute a separate proceeding against the 
said plaintiffs for each day such use is made of said property, and 
the defendants will cause to be recovered a separate fine and penalty 
for each day the said property is so used, and the defendants will 
cause the plaintiffs interminable vexation, annoyance, and expense 
and cause a multiplicity of actions, and will work irreparable dam¬ 
age to the said property of said plaintiffs, and the said plaintiffs are 
without plain, adequate and complete remedy at law. 

Wherefore, the premises considered, your plaintiffs respectfully 
pray: 

1. That process issue out of this Honorable Court directed to the 
said defendants commanding each of them to appear herein on a 
dav certain and answer the exigencies of this Rill of Complaint. 

2. That said defendants and their successors and each of them 
he enjoined and restrained, pendente lite, from taking any action 
or exercising any right or authority or instituting any proceedings 
under the aforesaid acts of Congress. 

3. That upon a final hearing of this Bill, the defendants and 
their successors and each of them be enjoined and restrained per¬ 
manently from taking any action or exercising any right or 

10 authority or instituting any proceedings under the aforesaid 
acts of Congress. 

4. That the said plaintiffs may have such other and further relief 
as to the Court may seem meet, just and proper and as the exigencies 
of the case mav require. 

WILLIAM P. LOCKWOOD. 

RALPH A. CUSTCK. 

TTTOS. G. FTNUCANE. 

TIIOS. F. CULLEN, 

Attorneys for Plaintiffs. 
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City op Washington, 

District of Columbia, To wit: 

William P. Lockwood first having been duly sworn upon his oath 
deposes and says that he has read the foregoing Bill by him sub¬ 
scribed and that he verily believes the facts therein alleged to be 
true. 

WILLIAM P. LOCKWOOD. 

Subscribed and sworn to before me this 15th day of June, 1923. 

GEO. J. EASTERDAY, [seal.] 
Notary Public, D. C. 

Service of copy acknowledged June 16/23. 

F. II. STEPHENS, 

Carp. Counsel. 

Motion for Injunction Pendente Lite. 

Filed Apr. 3, 1923. 

* * * * * * * 

Comes now the plaintiffs aforesaid by their attorneys and move 
the Court to enjoin and restrain the defendants pendente lite, 
11 as prayed in the Bill of Complaint filed herein on the 2nd 
day of April, 1923, and each of them from doing or threaten¬ 
ing to do any of the acts and things complained of in the said Bill 
of Complaint, and the said plaintiffs assign therefor the following 
reasons: 

1. That they are suffering great and irreparable damage to their 
property while said defendants are threatening to do the things 
complained of, and they will suffer great and irreparable damage 
to their property on June 1, 1923, if said defendants are not re¬ 
strained as prayed in said Bill of Complaint. 

RALPH A. CUSICK, 

THOS. F. CULLEN, 

TIIOS. G. FINUCANE, 

Attorneys for Plaintiffs. 

To Francis H. Stephens, 

Corporation Counsel of the 

District of Columbia: 

Please take notice that the foregoing motion will be calendared 
for hearing before one of the Justices of the Supreme Court of the 
District of Columbia on Friday April 6th, 1923, at 10 o’clock A. M. 
or as soon thereafter as counsel mav be heard. 

“ RALPH A. CUSICK, 

THOS. F. CULLEN, 

THOS. G. FINUCANE, 

A ttorneys for Plaintiffs. 
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Service of the foregoing motion accepted this 3d day of April, 


1923. 


F. II. STEPHENS, 
Corporation Counsel , D. C. 
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Memorandum. 


Filed July 13 1923. 

******* 

This case is similar to the case of Xorment vs. Rudolph decided 
today. 

The bill in this case alleges that the properties therein described 
front on alleys which are supplied with sewer, water mains and gas 
lights, and in addition that a portion of the premises front on an 
alley which although less than thirty feet throughout its entire 
length does run straight through and open on two of the streets 
bordering the square. 

For the reasons given in the Normcnt case, an injunction will issue 
as praved in the bill. 

JENNINGS BAILEY, 

Justice. 


Motion to Dismiss. 
Filed July 23. 1923. 


******* 

Now comes the defendants, by their attorney, and move the court 
to dismiss the original and amended bills herein for that— 

1. There are no matters or things set forth in the said bills which 
entitle the plaintiffs to relief in a court of equity. 

2. That the said act of congress complained of is a valid exercise 
of the police power; and any injury or damage sustained by the 
plaintiff's bv the operation thereof is damnum absque injuria. 

F. H. STEPHENS, 

A ttys, for Defendants. 

13 Service of the foregoing acknowledged this 23d day of 

Julv, 1923. 

THOMAS S. FINUCANE, 
RALPH A. CUSICK, 

TIIOS. F. CULLEN, 

A ttys, for Plaintiffs. 
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Order Substituting J. Franklin Bell as Party Defendant. 

Filed July 23, 1923. 

******* 

This cause having come on to be heard upon the motion of the 
plaintiffs filed herein on the 23d day of July, 1923, asking the Court 
to substitute J. Franklin Bell, Commissioner of the District of Colum¬ 
bia in the place of Charles Keller, former Commissioner of the Dis¬ 
trict of Columbia, and having been duly considered by the Court, 
it is by the Court, this 23 day of July A. D. 1923. 

Adjudged, ordered, and decreed That the said J. Franklin Bell, 
Commissioner of the District of Columbia be and he is hereby made 
a party defendant in the above entitled cause in the place and stead 
of Charles Keller, formerly Commissioner of the District of 
Columbia. 

JENNINGS BAILEY, 

Justice. 


Order Overruling Motion to Dismiss. 

Filed July 23, 1923. 

******* 

This cause coming on to bo hoard upon the Bill of Complaint 
filed herein and the Motion filed herein on the 17th day of April, 
1923, moving the court to dismiss the said Bill of Complaint, 
14 and the arguments of counsel thereon, and upon the 
Amended Bill of Complaint, and the Motion to Dismiss said 
Amended Bill of Complaint, and having been duly considered by the 
Court, it is, by the Court, this 23 day of July A. D. 1923, 

Adjudged, ordered and decreed That the said Motion to Dismiss 
the Original Bill of Complaint and the Motion to Dismiss the 
Amended Bill of Complaint, be and the same are hereby overruled. 

JENNINGS BAILEY, 

Justice. 

Final Decree Enjoining Defendants. 

Filed July 23, 1923. 

♦ * * * * * * 

This cause having come on to be heard upon the amended bill 
of complaint, the motion to dismiss the original and amended bills, 
and counsel for the defendants having stated in open court that they 
would stand upon their motion to dismiss, and having been argued 
by counsel, and, considered by the court, it is this 23 day of July 
A. D. 1923, by the Court, 
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Adjudged, ordered and decreed that the defendants, Cuno II. 
Rudolph, James F. Oyster, and J. Franklin Bell, Commissioners of 
the District of Columbia, and each of them, and their successors in 
office, be and they are hereby enjoined and restrained permanently 
and forever from taking any action or exercising any right or au¬ 
thority or instituting any proceedings under the Act of Congress ap¬ 
proved September 25, 1914, and entitled “An act to provide 
15 in the interests of public health, comfort, morals, and safety, 
for the discontinuance of the use as dwellings of buildings 
situated in the alleys of the District of Columbia/’ and the Act of 
Congress approved September 6, 1922 entitled “An Act to amend an 
Act entitled ‘An Act to provide, in the interest of public health, 
comfort, morals, and safety, for the discontinuance of the use as 
dwellings of buildings situated in the alleys of the District of Colum¬ 
bia/ ” so far as the plaintiffs herein are concerned in their possession 
or ownership of the premises descrilied in the Original and Amended 
Bills herein, to wit, lots 45, 01, and 20 in reservation Number 10 in 


the District of Columbia, which are improved bv premises Number 
218, 220, 224. 220, 228, 882, 884, and 880 of Jackson Hall Alley, and 


they are further enjoined and restrained permanently from taking 
any proceedings or actions at law or in equity to declare the said 
dwellings aforesaid to be illegal or to render the occupation of the 
same illegal under the operation of the laws aforesaid, or to institute 
any criminal proceedings against the plaintiffs under the aforesaid 


Acts of Congress for the use as dwellings of the aforesaid premises. 


JENNINGS BAILEY, 

Justice. 


From the foregoing decree, the defendants note an appeal in open 
court. 

JENNINGS BAILEY, 

Justice. 

16 Assignments of Error. 

Filed Julv 28, 1928. 

« 

******* 

Now come the defendants, by their attorney, & assign for error in 
the above cause: 1. The action of the court in granting a decree 
against the defendants. 2. The action of the court in enjoining 
the defendants from proceeding under the law. 8. The action of 
the court in holding the presence of sewer, water & gas in the alley 
to be in compliance with the law. 

F. II. STEPHENS, 

Attorney for Dcfs. 
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Designation of Record. 

Filed July 23, 1923. 

* * * * * * * 

The Clerk will please prepare a transcript of record herein for the 
Court of Appeals consisting of— 

1. The amended bill. 

2. The motion to dismiss. 

3. Motion for injunction pendente lite. 

4. The order substituting J. Franklin Bell as a party defendant. 
f>. The order denying motion to dismiss. 

0. The final decree and appeal therefrom in open court. 

7. The assignments of error. 

8. The opinion of the court. 

9. This designation. 

F. H. STEPHENS, 

Corporation Counsel, D. C., Attorney for Defendants. 

17 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 
to 16, both inclusive, to be a true and correct transcript of the record 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 41144 in Equity, wherein Char¬ 
lotte E. Lockwood et al. are Plaintiffs and Cuno H. Rudolph et al. 
are Defendants, as the same remains upon the files and of record 
in said Court. 


In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 19th day of November, 1923. 

[Seal of the Supreme Court of the District of Columbia.] 


E. 


W. 


MORGAN H. BEACH, 

Clerk. 


Endorsed on cover: District of Columbia Supreme Court. No. 
4084. Cuno H. Rudolph et al., appellants, vs. Charlotte E. Lock- 
wood et al. Court of Appeals, District of Columbia. Filed Jan. 5, 
1924. Henry W. Hodges, clerk. 
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